EMPLOYER STATUS DETERMINATION
Hohorst-Drunsic Transportation Company, Inc.

This is the determnation of the Railroad Retirenent Board
concerning the status of Hohorst-Drunsic Transportation Conpany,
Inc. (HDTC) as an enployer under the Railroad Retirenment Act (45
U S C 8231 et seq.)(RRA) and the Railroad Unenpl oynent | nsurance
Act (45 U.S.C. 8351 et seq.)(RUA).

| nformation regarding HDTC was provided by the Bureau of Fisca
OQperations, Division of Audit and Conpliance, and HDTC s attorney
John F. McHugh of McHugh & Sherrman. HDTC was i ncorporated on March
12, 1986. The Articles of Incorporation state HDTC s purpose as
fol | ows:

To do any lawful act or thing for which corporations may
be organi zed pursuant to the provisions of Title 14A
Cor porations, Ceneral, of the New Jersey Statutes.

HDTC is located in Runmson, New Jersey and Manchester Center,
Ver nont . M. Henry Hohorst and M. WIlliam J. Drunsic are the
owners, officers and directors of HDTC

HDTC entered into contract agreenent on Septenber 13, 1986 with
Nashville & Eastern Railroad Corp. (N&E), Tennken Railroad Co.
Inc. (TENN), and West Tennessee Railroad Corp. (WRC), all of which
are covered enployers under the RRA and RU A The contract
agreenents state that HDTC as the contractor "is a consulting firm
with expertise in the field of the creation, marketing, funding and
rehabilitation of short Iine railways." M. Drunsic, in an
i nterview on Septenber 29, 1993, with an enployee fromthe Railroad
Retirenent Board's Division of Audit and Conpliance stated that
HDTC s purpose is to:

provide consulting nanagenent services to the RR's
(engi neering services, design/preparation of contracts,
construction of spur lines, repairs bridges, upgrades
track) provide real estate services, public relations,
| egal services, etc.

The contract agreenents state in part:

The Contractor's services will include public relations,
i ndustry relations, governnental relations, acquisition
of rehabilitation funding, |obbying and negotiations with
State, Federal and Local authorities, evaluation,
managenent and marketing of surplus real estate assets,
mar keting, custoner relations, market research, equipnent
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acquisition and rehabilitation planning, project design,
quality control and oversight. [Coverage Audit Report,
Exhibit 2,3 and 4]

The agreenents may be termnated by either party on ninety days
notice to the other party. Each agreenent is structured to pay
HDTC an initial base fee per year plus an adjustable sum per year
to cover accounting clerical costs. HDTC is reinbursed for any
costs and expenses incurred. Anmpunts are to be paid weekly based
on a fifty-two week year. The paynent terns are reviewed annual |y
and adj usted as agreed upon by both parties.

HDTC enpl oyed six (6) enployees during cal endar years 1991-1992.
M. Drunsic, president of HDTC, stated that approximately 90% of
HDTC s consul ti ng and nmanagenent service work is perfornmed for N&E,
TENN, and WIRC railroads. M. Drunsic also stated that HDTC does
not advertise HDTC services to the general public.

Section 1 of the RRA defines an enployer to include the follow ng:

(i) any express conpany, sleeping car conpany, and
carrier by railroad, subject to subchapter | of chapter
105 of Title 49;

(i1) any conmpany which is directly or indirectly owned or
controlled by, or under common control with, one or nore
enployers as defined in paragraph (i) of this
subdi vi si on, and whi ch operates any equi pnent or facility
or perforns any services (except trucking service, casua
service, and the casual operations of equipnent or
facilities) in connection wth the transportation of
passengers or property by railroad....[45 U S. C. 8231(i)
and (ii)].

The RUI A contains the sane definition.

Sections 202.4 and 202.5 of the Board's regul ati ons, define when a
conpany or person is controlled by or under common control with a
carrier. Those sections provide as follows:

8§ 202.4 Control
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A conpany or person is controlled by one or
nore carriers, whenever there exists in one or
nore such carriers the right or power by any
means, nethod or circunstances, irrespective
of stock ownership to direct, either directly
or indirectly, the policies and business of
such a conpany or person and in any case in
which a carrier 1is in fact exercising
direction of the policies and business of such
a conpany or person

8§ 202.5 Conpany or person under conmon control

A conpany or person is under commobn contro
with a carrier whenever the control of such
conmpany or person is in the sane person,
persons, or conpany as that by which such
carrier is controlled. [20 CFR 202.4 & 202.5].

HDTC is not a carrier by railroad. However, according to the
information provided, M. Drunsic and M. Hohorst, who are the
owners of HDTC, also serve as officers and directors of N&E, TENN

and WIRC. Furthernore M. Drunsic, M. Hohorst, and M. Linn are
officers of South Central Rail Corp (SCRC), a holding conpany
formed for the sol e purpose of owning the stock of N&E, TENN, and
WRC railroads. Consequently, control of HDTC, N&E, TENN, and WIRC
is concentrated in the hands of these three individuals. HDTCis
located in the sane facility as N&E, TENN, and WIRC. Based on the
facts in this case, the Board finds that HDTC is under common
control with N&E, TENN, and WRC The question then becones
whet her HDTC ©perforns service "in connection wth the
transportation of passengers or property by railroad."”

Section 202.7 of the Board' s regulations defines service or
operation in connection wth railroad transportation as foll ows:

The service rendered or the operation of equipnent or
facilities by persons or conpani es owed or controlled by
or under common control with a carrier is in connection
with the transportation of passengers or property by
railroad...if such service or operation is reasonably
directly related, functionally or economcally, to the
performance of obligations which a conpany or person or
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conpani es or persons have undertaken as a common carrier
by railroads....[20 CFR 202.7].

In Adans v. Railroad Retirenment Board, 214 F.2d 534, 542 (9th G
1954), the court held that the provision of "accounting services,
the services of a purchasing departnent, correspondence and
stenographi c services...bridge and building services, and safety
engi neer and repairs for its autonotive equi pnent and its general
controlling stock™ by a carrier's affiliate were services in
connection with rail transportation so as to render the affiliate
an enpl oyer under the Acts.

N nety percent of HDTC s operations constitute nmanagerial services
for its three affiliate railroads simlar to those found covered in
Adans. Managenent services perforned by HDTC are clearly essenti al
to N&E, TENN, and WRC s operations and are, in the Board's
opi nion, services in connection with rail transportation.

Therefore, the Board finds that HDTC is both under conmon control
with N&E, TENN, and WRC and HDTC is performng services in
connection with railroad transportation. Accordingly, the Board
finds that HDTC is and has been a covered enpl oyer under the Acts
fromthe date it started to perform services to N&E, TENN, and
WIRC, Septenber 1, 1986.

den L. Bower

V. M Speakman, Jr.

Jerone F. Kever

CCCook: Sabart hol ow. KDJohnson: kdj : i k: kd]
C. 2244-94
HDTC2244. cov



